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Irrevocable letters of credit have been said to be the life blood of commerce. 
Thrombosis will occur, if unless fraud is involved the courts intervene and 
tlaceby disturb the mercantile practice of treating rights home under as being 
equivalent to cash in hand. 

  $����          ������
 ������
 ,� ��#��� 
��� �9�� ���'�#��
 =
�����)
 �P�… .     =�5?*��
 �� 8)M ���
                 ��9��� ;���9�
 1�&'( ���� ,� ;�� ./ ;�� J�6@
 =<�9�
� =
�)���
 ���<� �>���" R��� �������


               �����)
 ���#
�� ������#���
� ����*���
 ��� ����
 =����� .�>#� ,� ��#��� 
��� F�'��
 =
�
             ��>�<�9� F�'��
 �>��5� ,��
 =���6�
 ;!( �� ����*��
 ���6�
 � ! ���9� 
 >�� ���'�#��
.   
��D'�

       ,#�#@
 �*'9�
 ./�� ���'�#��
 =
�����)
 = 6M �:��&�
 =��'5��
� =)�*�)
 .��#� ���� ���#�
          � =I�' ���'�#��
 =
�����)
 ;�& ����0 ��#�� ������
 ������
 =����� ,�     ���� ����� ����"� ./��

                   ��� ��� ��&� ���#�#( �����" ./����
 � ! .:� ./�� )  ��&� ������#��
� ����*��
 B9�
                � �! .�:� �#
��� S���� ,� ������
 �������
 ���C�
 = 6M ������
 ���6 ,� ���'�#��
 =
�����)


       =
�����)
 ����� ������#��
� ����*��
 =>�
� ,��
 =)�&�
� ����5�
     ����C�
 =��"� ���'�#��
 
            8
��@
 �>9���� ���'�#��
 =
�����)
 ;/&� ,��
 ��&���
 8
��@
� ��'
�5�
 ���� ������
 �������

                 ��� ������ ��'
�5�
� 8
��@
 � >� �+��* ����� ����� �� �� ) ��/� =
�����)
 � ! ,� ��'9��


  ��
 8
��T� .��9� �6M ��* �5�� �:��&�
 ��'5��
 ;�9�
 ,� ��&�1993  .�( ��� 
�����
 $5����� (��� 
  ;�9�
1994.             �>'@ �D' �9����
 �>'�'
�"� �>��*( �>� �>�
 � ����" �#��� ���'�#��
 =
�����)
 ���9��

 S��5� .�@
 ��K��
 ���9�� �������
 .���
 ��� .*� �5�& ./�� ���� �� �:/(� F'� �� �:/I� �����
��� ������
 ������
������
 �������
 ���C�
 ,� 1���@
 .���
 .  

                 ��� ��&� ,��
 ��&���
 ��'
�5�
� 8
��@
 ,� ���� ./ �9���� F�'��
 ��� ��
0� ��/ F�  .�
 ���
    ���'�#��
 =
�����)
 ,� 8�� ./.          =
�����)
 R���� .��#� ����� ��� 
��:/ ���9� F�'��
 = 6(�
    /��� ��& 0��'L
 ���#� ���'�#��
          ��� �D��&��
� =
�����)
 -�� .��� ,� ��� 1<�� �#/ �� �

�>�<��.                 ,�� .�K#��
� 8D���
 ��� U�� ��� ,'���
� 8:/��
 ������
 ���� �� �� ) ��/ F� �
               ��& �>'� ���?�#)
 �/�� ,��
 =)�&�
 �6M �#
��� ���'�#��
 =
�����)
 ,� F'��
 1<�� ���& �����

6( ,� F�'��
 �5� )-�&*�
 ������
 ���� �� �5�#� �>�'�� �/�� 1�� .  

�	$-��������� .�	�$ :  



 

  3

            �>'� ./ ,� ���
��
 =�&<�*)
� =��
0��)
� �����
 8<�6�� ���'�#��
 =
�����)
 G
�'( 8��6�
 ;"� �&�<�
 =0�� �"�500 E�& =
�����)
 �� ����' ��� ������
 ������
  ���+ �� ����*�
  :  

 (W   ��/���( �����)
 B5'�� <��" B5'�� .��" ��+�(  

 �W $���� 	B5'�� .��" ��+ �( B5'�� <��" ��/ 
 � �� U���� �����)
 ���� �( ���.  

 %W B5'�� .��" ��+ �����)
 ���9� F�  ���� ;�� ���& ,��.  

1.  B5'�� .��5�
 �����)
Revocable L/C :   

          =
�����)
 �� G�'�
 
 ! �( )M 
��� �����
 �! "        
( 1
���( ������)
 ��*� F'��� -���
  ��� $'( ��+ 	��?�#��� ��#� ��9�( ���� �D&� ��( ,� B5'�� .��5�
 �����)
 1�C�� �( .��9�

 �( �����)
 ��*� F'��
 ���:  

1W  F'��� ��#�  	          G<�)��� ������ $��� �&��� B5'�� .��5�
 �����)
 -�*
 
 �
  	  �( .���5�

     	$9�� �� ���" 	.�
���
          1�C�L
 �( .��9���� 
��9�( $�<�#
 .�" F'��
 F�  $��
�� �( $��"  	 .��5�

�����)
 ����� ����� �!�!�D ,� ���� =
�'�#�.  

2W              ���/ 
 � .��K��
 ������ $��� �&��� B5'�� .��5�
 �����)
 -�*
 
 �
 �67
 F'��� ��#�
         ����
 �" 1�C�L�� �( .��9���� ��9�( $�<�#
 .�"� F'��
 F�      �5���� �!�!�D ,� ���� =
�'�#� 

�����)
 �����.  

                	��?�#���� �����/ �'���� ./�� ) B5'�� .��5�
 
�'�#��
 �����)
 �( �/ ��� �����
 ���
               �� G�'�
 
 ! .:� �
�*� F�'��
 B��� �� ����+� ,��9�
 ,5�����
 �����
 ���' $'P� ,�������

=
��59� �� A�'� �" ��� ����?� =
�����)
�>9� .��9��� ����' .  

2.  B5'�� .��5�
 ��+ �����)
Irrevocable L/C  

 "              ;�5� �( ����� 	�����)
 ��*� F'��
 ��� �9��" 
�>9� B5'�� .��5�
 ��+ �����)
 ./���
 ��#��
 F'��
 ��� �>��� X�*'��
 =
�'�#��
 )Nominated Bank (  ��*�� F'��
 ��� �(

 ����� ��5��
 ;�� �
� 	�����)
,����
 �&'�
 ��� �>9��
 ��/�� 	�����)
:  

1W  G<�)�� ����
 ��� �����)
 X' 
 �–G<�)
 �'� ������ F'��
 �>9��   

2W        .�K��
 ����
 ��� �����)
 X' 
 �–     Z���� ,� ������ F'��
 �>9��  /    ,���
 ��5&�#)
 Z��
��
�����)
 ���� ����� �!���&� ;��:  

3W  .��5�
 ��� �����)
 X' 
 �:  

( W     �����)
 ��*� F'��
 .�" ��–�&#�
 .��5� F'��
 
 ! �>9��  /    ��� ���&#���
 =���&#��

��5&�#)
 �'� �>9���� F'��
 
 ! ��� ��?�#��
.  �(  

� W         $��� ��&#� �6M F'� .�" ��–       �&#��
 .��5� �����)
 ��*� F'��
 �>9��  /  =���&#��

9���� �����)
 ��*� F'��
 ��� ��?�#��
 �� ���&#��
 ��&#�
 F'��
 B�� 
 � ��5&�#)
 �'� �>

  �&#�
 .��" �����)
 ,� ��9��
 $��� /      	�&#��
 ���� B��� �( $���� ���&#���
 =���&#�

��5&�#)
 �'� $'� ����5��
 =���&#�
.  

4W            �&#�
 ���" ���� F'��
 �>9�� .�
���
 ��� �����)
 X' 
 �  /      ��� ���&#���
 =���&#��

 � ��?�#��
 / =
�'�#��
 �(         � ���&�#�
 ��� G����
 �& ��� �����)
 ����� ���5��
 /  �����&�
 �(



 

  4

 ��'�
 ,'#& )BONA FIDE HOLDERS( 	  ;���5� S�#( ��� �����
 
( �
�*� ,C�'� )�
�&# /�����)
 -�� ���� ��� ���&#� =���&#.  

          �&# ;��5� ��� F�  �� �����)
 X' 
 � �/�� /     �)
 -�� ���� ��� ���&#� =���&#   ��'� 	����
    �&#�
 � ! .:� F�'��
 ���9� / 
�'�#� =���&#�
 / ������ =
�'�#�.�       .���5�
 ���+ �����)
 0�09� �

 �6M F'� .�" �� B5'�� 009��
 F'��
  CONFIRMING  BANK) ( B��?� ��� 1�'�   / ���
               ��
 ��>9� ���� ����L�� 009��
 F'��
 �� �9��" 
�>9� ./�� �����)
 ��*� F'��
 ��    ��*�� F�'

                   ;��� �
� ��6M ��#� F'� 
( ��� �( 009��
 F'��
 ��� �������
 =
�'�#��
 ;�5� �( ����� �����)

 ,����
 �&'�
 ��� �>9��
 ��/�� 	�����)
 ����� ��5��
:  

1.  G<�)
 �'� ����
 ��� �����)
 X' 
 �–G<�)
 �'� ������ F'��
 �>9��  

2.      .�K��
 ����
 ��� �����)
 X' 
 �W     Z���� ,� ������ F'��
 �>9��  /    ,���
 ��5&�#)
 Z��
��
�����)
 ��'�� �5�� ��&�.  

3. .��5�
 ��� �����)
 X' 
 � :  

 (W     009��
 F'��
 .�" ��W     �&#�
 .��5� F'��
 
 ! �>9��  /      
 ! ��� ��?�#��
 �� ���&#��
 =���&#�

��5&�#)
 �'� �>9���� F'��
 	 �(  

 �W      $��� ��&#� �6M F'� .�" ��W �  �� $��� ���&#��
 =���&#�
 	�&#�
 .��5� 009��
 F'��
 �>9�
               .���" �����)
 ,� ��#��
 $��� ��&#��
 F'��
 B�� ���& ,� ��5&�#)
 �'� �>9���� ��?�#��


�&#�
 ��� B�� �( $��� ���&#��
 =���&#�
 	�&#�
 /��5&�#)
 �'� $'� ����5��
 =���&#�
.  

 %W       .�
���
 ��� �����)
 X' 
 �–     �&#�
 ���" ���� F'��
 �>9��  /    ��?�#��
 �� ���&#��
 =���&#�

� /          � ���&�#�
 ��� G����
 �& ��� �����)
 ����� ���5��
 =
�'�#��
 �(/    �'#�& �����&�
 �(

 ��'�
 )BONA FIDE HOLDERS( 	 �&�# ;��5� S�#( ��� �����
 
( �
�*� ,C�'� )� /
     �����)
 -�� ���� ��� ���&#� =���&#.            �&�# ;��5� ��� F�  �� �����)
 X' 
 � �/��  /
     �����)
 -�� ���� ��� ���&#� =���&#  	    �&#�
 
 ! F�'��
 ���9�  ��'� /  
�'�#�� =���&#�
 /

������ =
�'�#�. 

 "                 F�'��
� �����)
 ��*� F'��
 �5�
��� )M �K�C�� �( B5'�� .��5�
 ��+ �����)
 .��9� 0��� )� 
 !
  009��
 ) ��� �( ��?�#��
�  "           ��!1�C�� �( =��
0��)
 .��9�� ,?/� ) 8
��@
 � ! B9� �5�
�� �(� 	

                 �����/�
 �5:�
 ��?�#��� ���� $'( E�& ����9�
 ���&�
 ,� ����& ;�6�#��
 �! =
�����)
 �� G�'�
 
 !�
               	�����)
 X�*'� ����� �5���� ='�/ 
 � F'��
 ��� �>���5� �'� =
�'�#��
 ���" B�" ,�  ��'��

     ;
0���
 ���� ����L�� 009��
 F'��
 �� 
���� ��
0��
 $�#/� F�  �P� �����)
 
 ! ��� 0�09��
 �����
�����)
 ��*� F'��
. 

 

 

 

 
 

IRREVOCABLE STANDBY LETTER OF CREDIT 

(Maintenance) 
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LETTER OF CREDIT NUMBER: ____________________ 
DATE:___________ , 19____ 
BENEFICIARY: TOWNSHIP OF MILLSTONE, N.J. (from now on referred to 
as "Township") 
AMOUNT: $______________ 
EXPIRATION DATE:_______ , 19____ 
DEVELOPER: _________________________ (from now on referred to as 
"Developer") 
ADDRESS: 
__________________________________________________________ 
ISSUING BANK: _________________________ (from now on referred to as 
"Bank") 
ADDRESS: 
__________________________________________________________ 
 
The Bank submits to Millstone Township this Irrevocable Standby Letter of 
Credit (from now on referred to as "Letter of Credit") in the amount of 
$__________ , representing the maintenance guarantee required under the 
provisions of the Land Use Ordinances of the Township of Millstone, to 
guarantee maintenance of the improvements required by the Millstone Township 
Planning Board in connection with the following development: 
The improvements which were completed are as set forth in the Millstone 
Township Engineer's estimates dated _______,19____ (from now on referred to 
as the "improvements"). 
The Bank hereby agrees with respect to this Letter of Credit as follows: 

1. If the developer shall not, for a period of two (2) years (from now on 
referred to as the "period") indemnify and save the Beneficiary harmless 
from any pecuniary loss which it might sustain by reason of any defective 
work or materials in the construction of improvements and/or shall not on 
due notice repair or replace any defects of workmanship or materials 
which shall appear during the period; 

Then, the Bank shall release funds under this Letter of Credit to Millstone 
Township for: 

(1.) All costs of replacing or repairing the improvements, and upon 
receipt of the proceeds under this Letter of Credit, the Township 
shall repair or replace such improvements as may be required, 
and/or 

(2.) All costs and/or damages resulting from the Developer not 
having complied with its obligation to repair or replace the 
improvements and/or to hold the Beneficiary harmless from any 
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pecuniary loss which it might sustain by reason of any defective 
work or materials in the construction of the improvements, and/or 

(3.) All Township costs (including reasonable attorney's fees and 
expert witness' fees) of any litigation brought as a result of the 
Developer's failure to have repaired or replaced the improvements. 
It is expressly understood that the liability of the Bank is limited to 
the draw down requirements as explained in this Letter of Credit 
hereafter. 

2. This Letter of Credit shall be valid for a period of thirty (30) months 
commencing on the date set forth above and expiring on the initial 
expiration date set forth above. 

3. The release of money to the Township under this Letter of Credit 
(sometimes referred to as a "draw" or "draw down") shall be 
accomplished by a written demand setting forth (1) the Developer's failure 
to perform, (2) and/or that the Letter of Credit is to expire within the next 
thirty (30) days and the performance of the Developer has not been 
completed or the damages to the Beneficiary are not, at that time, subject 
to quantification, and signed by one of the following: 

a.) Millstone Township Engineer. 

b.) Millstone Township Clerk 

c.) Township official authorized by written Resolution, duly 
adopted by the Millstone Township Committee, to act in the place 
of the Millstone Township Engineer, Millstone Township Clerk or 
Township Administrator. 

In addition to written demand, the Township shall present: 

a.) the original Letter of Credit if demand is made for the full 
amount, or a copy of the Letter of Credit if the demand is for less 
than the full amount, and 

b.) a certified true copy of the appointing Resolution if the demand 
is executed by a Township official other than the Township 
Engineer, Township Clerk or Township Administrator. 

The written demand and any required accompanying documents shall be 
served on the Bank by either of the following two methods: 

a.) Certified Mail, Return Receipt Requested, to the Bank at the 
address indicated by depositing the documents in the United States 
mails, postage prepaid, no later than three days before the 
expiration date, either initial or as extended, of this Letter of Credit 

b.) Personal presentation of the documents by any Township 



 

  7

representative at the Bank at the address indicated on or before the 
expiration date of this Letter of Credit. 

4. The Bank and Developer hereby irrevocably bind themselves, their 
heirs, successors, assigns and representatives to the full and faithful 
performance of the obligations contained in this Letter of Credit. 

5. The use, i.e. draw down, of all or part of this Letter of Credit shall in no 
way be deemed to constitute a waiver of any other right the Township 
may have under law or other documents delivered to the Township by the 
undersigned Developer. It is expressly understood that the provisions of 
this paragraph shall not apply to the Bank. 

ATTEST: (Affix Seal) 

_____________________            BY :___________________  
                                Secretary 

                                                                                                                

President 

DATED:                                              DATED: 

BANK: 

ATTEST: (Affix Seal) 

_____________________            BY :___________________  
                                Secretary 

                                                                                                                

President 

DATED:                                              DATED: 

STATE OF NEW JERSEY: 
                        : ss 

COUNTY OF: 

I certify that on ______, 19___, ________________ personally came 
before me and this person acknowledged under oath, to my satisfaction, 
that: 

(a) this person is the secretary of the Bank named in the attached 
document; 

(b) this person is the attesting witness to the signing of this 
document by the proper corporate officer who is , the President of 
the Bank; 

(c) this document was signed and delivered by the corporation as its 
voluntary act duly authorized by a proper resolution of its Board of 
Directors; 
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(d) this person knows the proper seal of the corporation which was 
affixed to this document; and 

(e) this person signed this proof to attest to the truth of these facts. 

______________________ 
                                                                                                             

                                                   Secretary 

Sworn and Subscribed to 
before me this _____day 
of _____, 19___ 

___________________________ 
NOTARY PUBLIC OF NEW JERSEY 

 

My Commission Expires on ______, 19___ 
(Impress Seal) 

POLICY LETTER 91-4 

 

TO THE HEADS OF EXECUTIVE AGENCIES AND 

ESTABLISHMENTS 

SUBJECT: Use of Irrevocable Letters of Credit 

1- Purpose. This Policy Letter establishes Government-wide policies for use of 
irrevocable letters of credit (LOC) in 
lieu of sureties for Federal construction contracts requiring Miller Act bonds 
(40 U.S.C. Sec 270a et seg.). 

2- Discussion. The Miller Act requires the use of performance and payment 
bonds for Federal construction contracts in     -excess of $25,000. The Federal 
Procurement Regulations (FPR), which were canceled upon issuance of the 
Federal        Acquisition Regulation (FAR) in 1984, permitted the use of 
irrevocable letters of credit for Miller Act purposes. Specifically, Sec. 1-
10.204-2 of the FPR stated: Any person required to furnish a bond has the 
option, in lieu of furnishing surety or sureties thereon, of depositing an ... 
irrevocable letter of credit, in an amount equal to the penal sum of the bond. 

The FAR did not retain the FPR language and, as a result, LOC have not been 
used for Miller Act purposes for several years.  During the past year, this 
Office has reexamined surety bond issues to improve access to Federal 
procurement for small businesses, while protecting the Government's 
interests. 
As a result of that review, it has been concluded that: (1) irrevocable letters 
of credit serve much of the same function and provide the same redeemable 
value as bonds, postal orders and certified checks, (2) Federal agencies are 
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authorized to accept such letters, and (3) their usage in lieu of sureties 
should help to achieve greater access by small and small disadvantaged 
businesses to Federal construction contracts. For these reasons, the 
previous policy--as reflected in the FPR--is being reinstated. 
Policy. It is the policy of the Federal Government to permit the use of 
irrevocable letters of credit, in lieu of sureties, on Federal construction 
contracts subject to the requirements of 40 U.S.C. Sec. 270a et seg. 
1. Requirements. In implementing this policy, the following requirements 

will be met: 
a. The contracting officer is responsible for assuring that letters of credit 
are adequate to protect the interest of the United States as well as the 
legitimate interests of affected subcontractors and suppliers. 
b. The contracting officer is responsible for exercising full discretion in 
accepting or rejecting letters of credit. Only Federally insured financial 
institutions that have investment grade or high ratings from a recognized 
commercial rating service will be acceptable to the U.S. Government as 
an issuing or confirming institution for a letter of credit. 

c. It is the bidder's responsibility to prove to the contracting officer a letter of 
credit from an acceptable institution, and to provide a commercial rating service 
credit rating that indicates the institution has an investment grade or higher 
credit rating. 
d. It is intended that irrevocable letters of credit may be employed to guarantee 
performance, payment, or both. Letters of amounts as required by 40 U.S.C. 270 
for bonds. It is anticipated that separate letters of credit may be necessary, one 
for performance and one for payment. Letter of credit coverage (although it is 
anticipated that the amount of coverage would be reduced) shall extend through 
the warranty period for performance guarantees, and through the period for 
performance guarantees, and through the period for bringing lawsuits for ayment 
guarantees. Since letters of credit usually have a stated expiration date, and since 
it is difficult to determine with certainty when a construction contract will be 
completed, sequential letters of credit may be required for projects in excess of a 
year. If sequential letters of credit are required, it is the contractor's esponsibility 
to replace the expiring letter of credit with another letter of credit at least 30  ays 
prior to the expiration date of the expiring letter of credit. Failure by the 
contractor to replace the expiring letter of credit may result in the contracting 
officer drawing on the letter of credit. 
e. Letters of credit must be issued or confirmed by Federally-insured financial 
institutions, in favor of the contracting agency as beneficiary, and in the format 
of the sample letter of credit which is attached. A sample form for the sign draft 
is also attached. 
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f. Letters of credit in excess of $5 million dollars must be confirmed by another 
bank, with an acceptable rating, that has letter of credit business in the past year 
of at least $25 million. 

2. Responsibilities. 

a. The Federal Acquisition Regulatory Council shall ensure that Government-ide 
regulations to conform to the policies established herein are promulgated in the 
first Federal Acquisition Circular issued 180 days after the effective date of this 
Policy Letter. 
b. The heads of departments and agencies shall implement the policies contained 
herein, and initiate any necessary staff training.Information Contact. 
Information about this Policy Letter may be obtained by contacting Carol R. 
Dennis, Deputy Associate Administrator, Office of Federal Procurement Policy, 
725 17th Street, NW, Washington D.C. 20503. Telephone (202) 395-3501. 

Effective Date. This Policy Letter is effective 30 days after the date of 
issuance. 
Sunset Date. This Policy Letter will expire five years from date of 
ssuance. (signed) 
Allan V. Burma 
Administrator 
Attachments 

 

[Issuing Bank's Letterhead] 

SAMPLE PERFORMANCE OF PAYMENT LETTER OF CREDIT 

FORM 

Issue Date_________ 
IRREVOCABLE LETTER OF CREDIT NO. ___________________ 
Account party's name ___________________________ 
Account party's address _________________________ 
For contract no. ___________(for reference only) ________________ 
TO: Beneficiary (U.S. Agency) 
Beneficiary's address 
 
We hereby establish this irrevocable and transferable Letter of Credit in your 
favor for drawings up to United States $____________. This Letter of Credit is 
payable at [our] [confirming bank's] office at ______________________ 
[issuing bank's address] [confirming bank's address] ______________ and 
expires with [our] [confirming bank's] close of business on ________________, 
19___. 
We hereby undertake to honor your or transferee's sign draft(s) drawn on [us] 
[confirming bank], for all or part of this Credit if presented at the office 
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specified in the above paragraph on or before the expiry date or any 
automatically extended expiry date. 
It is a condition of this Letter of Credit that it is deemed to be automatically 
extended without amendment for one year from the expiry date hereof, or any 
future expiration date, unless at least 60 days, prior to any expiration date we 
notify you or the transferee by registered mail, or other receipted means of 
delivery, that we elect not to consider this Letter of Credit renewed for any such 
addition period. At the time we notify you we also agree to notify the account 
party [and confirming bank] by the same means of delivery. 
This Letter of Credit is transferable. Transfers and assignments of proceeds are 
to be effected without charge to either the beneficiary or the transferee/assignee 
of proceeds. 
This Letter of Credit is subject to the Uniform Customs and Practice (UCP) of 
Documentary Credits, 1983 Revision, International Chamber of Commerce 
Publication No. 400, and to the extent not inconsistent therewith, the laws of the 
__________ [state of the confirming bank if any, otherwise state of the issuing 
bank] ________. If this Credit expires during an interruption of business as 
described in Article 19 of said Publication No. 400, the bank hereby specifically 
agrees to effect payment if this Credit is drawn against within 30 days after the 
resumption of business. 
Very truly yours, 
__________________ 
(Issuing bank) 
 

EXHIBIT A 

SIGHT DRAFT 

___________________ 
(City, State) 
_____________, 19___ 
Pay to the order of ______(Beneficiary Agency)_______ the sum of United 
States $__________________. This draft is drawn under Irrevocable Letter of 
Credit No. _____________________. 
[Beneficiary agency] 
By: ______________________ 
To: Name and Address of Confirming Bank, otherwise 
Name and Address of Issuing Bank 
 
[Confirming Bank's Letterhead] 
________, 19___ 
Our letter of credit 
Advice Number _______ 
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Beneficiary: Issuing Bank: 
Issuing Bank's LC No. ____________ 
Gentlemen: 
 
We hereby confirm the above indicated letter of credit, the original of which is 
attached, issued by _____[Name of issuing bank]____ for drawings of up to 
United States Dollars ____________________ U.S./$_______ and expiring 
with our close of business on _________ (the expiration date), or any 
automatically extended expiration date. 
It is a condition of this confirmation that it be deemed automatically extended 
without amended for one year from the expiration date hereof, or any 
automatically extended expiration date, unless: 
A) At least sixty (60) days prior to any such expiration date we shall notify you 
or the transferee and the issuing bank, by registered mail or other receipted  eans 
of delivery, that we elect not to consider this confirmation extended for any such 
additional period.OR 
B) The issuing bank shall have exercised its right to notify you of the transferee, 
the account party, and ourselves, of its election not to extend the expiration date 
of the letter of credit. 
Draft(s) drawn under the letter of credit and this confirmation are payable to our 
office located at _______________________________. 
We hereby undertake to honor draft(s) drawn under the letter of credit and this 
confirmation if presented at our offices as specified herein. 
This confirmation is subject to the Uniform Customs and Practice for 
Documentary Credits (1983 Revision), International Chamber of Commerce 
Publication No. 400 (the "UCP"), and to the extent not inconsistent therewith, 
the laws of the ___________ [state of the confirming bank] _____________. 
If this confirmation expires during an interruption of business of this bank as 
described in Article 19 of the UCP, we hereby specifically agree to effect 
payment if drawn against under our confirmation within thirty (30) days after 
the resumption of our business. 
Very truly yours, 
_____________________ 
[Confirming Bank] 
 
 
IRREVOCABLE STANDBY LETTER OF CREDIT 

(Performance) 

 
LETTER OF CREDIT NUMBER: _______________ 
DATE:___________, 19________ 
 



 

  13

BENEFICIARY: TOWNSHIP OF MILLSTONE, N.J. (from now on referred to 
as "Township") 
AMOUNT: $_______________ 
INITIAL EXPIRATION DATE:___________ , 19____ 
DEVELOPER:____________________________   (from now on referred to as 
"Developer) 
ADDRESS:_______________________________________________________ 
ISSUING FINANCIAL INSTITUTION :__________________________ (from 
now on referred to as "Bank") 
ADDRESS:_______________________________________________________ 
 
The Bank submits to the Township this Irrevocable Standby Letter of Credit 
(from now on referred to as "Letter of Credit") in the amount of $_________, 
representing the cash performance guarantee required under the provisions of 
the Land Use and Development Ordinance of the Township of Millstone, N.J., 
to guarantee installation and completion of the improvements required by the 
Township Planning Board or Zoning Board of Adjustment (from now on 
referred to in either case as the "Board") in connection with the following 
development: 
Block(s)___________Lots(s):____________ 
Block:_____________Lot(s):_____________ 
Millstone Township Development Application No.______________________ 
The improvements required to be completed are set forth in the Township 
Engineer's estimates dated___________, 19____attached to this Letter of Credit 
and incorporated herein.The Bank hereby agrees with respect to this Letter of 
Credit as follows:1. If: 

a) The improvements required by the Board have not been installed in 
accordance with the development approval and the attached Engineer's 
estimates, and 

b) The improvements have not been accepted by the Township by a duly 
adopted Resolution releasing this Letter of Credit, or 

c) The Developer has failed to perform as required by the Developer's 
Agreement entered into between the Developer and the Township, which 
Agreement shall be deemed incorporated herein and a part of this Letter 
of Credit; 

Then, the Bank shall release funds under this Letter of Credit to the 
Township, pursuant to Paragraph 3 hereafter, for: 

1) All costs of having the improvements installed, and upon receipt of 
the proceeds under this Letter of Credit, the Township shall install or 
have such improvements installed as may be required, and/or 
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2) All costs and/or damages resulting from the Developer not aving 
complied with the Developer's Agreement, and/or 

3) All Township costs (including reasonable attorney's fees and expert 
witness' fees) of any litigation brought as a result of the Developer's 
failure to have the improvements installed and approved or as a result 
of Developer having failed to perform pursuant to the Developer's 
Agreement. It is expressly understood that the liability of the Bank is 
limited to the draw down requirements as explained in this Letter of 
Credit hereafter. 

2. This Letter of Credit shall be valid for a period commencing on the date set 
forth above and expiring on the initial expiration date set forth above, except as 
that initial expiration date may be extended as explained hereafter. If the equired 
improvements have not been completed, approved and accepted at least  
sixty(60) days before the initial expiration date set forth above, then the  
Township shall have the right to draw any amount which is then due up to the 
full amount of this Letter of Credit. This Letter of Credit shall be automatically 
extended, without amendment, for periods of one year each from the initial, or 
any future expiration date, unless sixty (60) days prior to the expiration date, the 
Bank notifies the Township Clerk and the Township Attorney by certified mail, 
return receipt requested, that the Bank elects not to extend. Upon receipt of such 
notice, the Township may draw under this Letter of Credit by stating in writing 
that the Letter has not been renewed or extended and by the Township omplying 
with the provisions of Paragraph 3 hereafter. 
 
The Developer, until a replacement Irrevocable Standby Letter of Credit in this 
form has been deposited with the Township, will cease and desist any and all 
work on the development, unless the required improvements under the approval, 
this Letter of Credit and the Developer's Agreement have been completed and 
approved by the Township Engineer and Township Committee. In the event any 
occupancy is taking place in any improvements in the development, such 
occupancy shall then be deemed illegal, shall cease and desist. The provisions of 
this paragraph apply only to the Developer. 
 
3. In all circumstances, the release of money to the Township under this Letter 
of Credit (sometimes referred to as a "draw" or "draw down") shall be 
accomplished by a written demand authorized by written resolution of the 
Township Committee and setting forth the Developer's failure to perform. 
 
 
In addition to the written demand, the Township shall present: 
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a) This original Letter of Credit if demand is made for the full amount, or 
a copy of this Letter of Credit if the demand is for less than the full 
amount, and 

b) A certified true copy of the appointing Resolution if the demand is 
executed by a Township official other than the Township Engineer, 
Township Clerk or Township Administrator. 

The written demand and any required accompanying documents shall be served 
on the Bank by either of the following two methods: 

a) Certified Mail, Return Receipt Requested, to the Bank at the address 
indicated on this Letter of Credit by depositing the documents in the 
United States mails, postage prepaid, no later than three (3) days before 
the expiration date, either initial or as extended, of this Letter of Credit; or 

b) Personal presentation of the documents by any Township 
representative at the Bank at the address indicated on this Letter of Credit 
on or before the expiration date, either initial or as extended. 

4. The Bank and Developer hereby irrevocably bind themselves, their heirs, 
successors, assigns and representatives to the to the full and faithful performance 
of the obligations contained in this Letter of Credit until all conditions for 
release as provided in this Letter of Credit are complied with. It is expressly 
understood that the obligation of the Bank shall terminate upon full release of 
this Letter of Credit by the Township. 
5. The use, i.e. draw down, of all or part of this Letter of Credit shall in no way 
be deemed to constitute a waiver of any other right the Township may have 
under law or other documents delivered to the Township by the undersigned 
Developer. It is expressly understood that the provisions of this paragraph shall 
not apply to the Bank. 
 
 
 
 
 
 
 
 
DEVELOPER: 
ATTEST :            ) Affix Seal( ______________________                       

BY :__________________  
  Secretary    President 
DATED:                                                           DATED: 
 
 



 

  16

FINANCIAL INSTITUTION: 
ATTEST :            ) Affix Seal( ______________________                       

BY :__________________  
                                  Secretary 

                                                                                           President 
DATED:                                                           DATED: 
STATE OF NEW JERSEY:ss 
COUNTY OF: 
I certify that on ___________, 19__, ________________________personally 
came before me and this person acknowledge under oath, to my satisfaction, 
that: 

 (a) This person is the secretary of the financial institution in the attached 
documents; 

(b) This person is the attesting witness to the signing of this document by 
the proper corporate officer who is____________________, the President 
of the financial institutions; 

(c) This document was signed and delivered by the corporation as its 
voluntary act duly authorized by a proper Resolution of its Board of 
Directors; 

(d) This person knows the proper seal of the corporation which was 
affixed to this document; and 

(e) This person signed this proof to attest to the truth of these facts. 

Secretary-------------------------------- 
 
Sworn and subscribed to before me  
this_______day of________, 19___. 
 
 
NOTE: ATTACH APPLICABLE INDIVIDUAL DEVELOPER 
CERTIFICATION   OR CORPORATE DEVELOPER CERTIFICATION 
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The stages of a letter of credit transaction. The export and the over seas buyers 
agree in the contract of sale that payment shall be made under a letter of credit 
P. S. Article (1) of the UCP makes a clear condition that: “These articles apply 
to all documentary credit, including, to the extent to which they may be applied, 
standby letters of credit, and are binding on all patients though unless otherwise 
expressly agreed. They shall be incorporated into each documentary credit by 
working in the credit indicating that such credit is issued subject to Uniform 
customs and practice for Documentary credit, 1988 recession. ICC publications 
No. 500” that mean in principle the UCP apply only if the panties have 
embodied them into their contract. Further more, even where the UCP are 
adopted specifically or generally the panties are at liberty to contract out of 
some of them; this is clearly expressed in Article (1) 

(i) The oversees buyers (active as “applicant for the credit”) instructs a bank 
at his place of business (know as the “issuing bank:) to open a letter of 
credit for the exporter (known as “the beneficiary:) on the terms specified 
by the buyers in his instructions to the issuing bank. 

(ii) The issuing bank arranges with a bank at the locality of the export 
(known as the ”advising bank”) to negotiate, accept or pay the exporter’s 
draft upon delivery of the transport documents by the seller. 

The advising bank informs the exporter that it will negotiate, accept or pay his 
draft upon delivery of the transport documents. The advising bank may do so 
either without its own engagement or it may confirm the credit opened by the 
issuing bank. Sometimes, when the bank is represented at the overseas buyer’s 
are the exporter’s place, stage (iii) and (iv) are combined and the issuing bank 
advises the exporter of the credit opened in his favor, either directly or through a 
branch at the exporters place. 

Two points emerge from this analysis, first, stages (i) and (iv) are of singular 
importance to the exporter, the arrangement, in this contract of sales with the 
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overseer’s buyers, of the most appropriate type of credit, and the corresponding 
notification from the advising bank. 

Secondly, providing the correct documents are tending and this is done before 
expring of the credit, there is a birding understanding of the issuing bank. If the 
credit is irrevocable, and also of the confirming banks, if it is confirmed, to the 
beneficiary to pay the percales price. Commercial letter of credit 

(Flow Chart) Commercial letter of credit, (Flow Chart), (Continued) 
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LETTER OF CREDIT INSTRUCTIONS 

 

  

1.       The letter of Credit shall be IRREVOCABLE. 

2.       The credit shall be directly advised through: 

                        FLEET NATIONAL BANK 

                        SWIFT No .  FLTBUS3B,  
                        Telex No .  210721 ; Answerback  ) FLEETB2 (  

3.       The credit shall be Confirmed 

4.       The credit shall be  " available with any bank" and expire in country of 

beneficiary (USA) 

5 . The credit shall show as the beneficiary Precision Weighing Balances 10 

Peabody Street      Bradford, Massachusetts      01835W7614 U.S.A. 
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6. The credit shall be payable in U.S.A. currency in the amount exactly as the 

invoice 

7.   The credit shall be payable  15 days from Air Waybill Date. 

8. All Fees/Charges are for the account of Applicant. 

9. Partial shipments allowed. 

10. The credit shall allow for required transport documents not later than 
________ (this date will be determined upon receiving your purchase order.) 

11. The credit shall allow for a minimum of 21 days after the required transport 
document date for presentation of documents at the counters of the Bank stated 

above. 

12.   The required documents should include: 

Commercial Invoice Totaled Ex-Works Haverhill, Massachusetts   U.S.A. 

Commercial invoice shall cover the following: _______________ (description 
of merchandise) 

Air Waybill consigned to the Issuing Bank 
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Seaworthiness  

 
  

Under the Thai Carriage of Goods by Sea Act (COGSA), it is the duty of the 
carrier, before loading a ship or beginning a voyage, to: 

• make the ship seaworthy;  
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• man, equip, and provide the ship with supplies, accessories and 
necessaries properly; and  

• make the holds and other parts of the ship in which goods are to be carried 
fit and safe for their reception, carriage and preservation.  

The above provision follows the concept of the Hague-Visby Rules. 
Article III, Rule 1 stipulates that the carrier shall be bound before and at 
the beginning of a voyage to exercise due diligence in making the ship 
seaworthy; manning, equipping and supplying the ship properly; and 
making the holds, refrigerating machines, cool chambers and other parts 
of the ship in which goods are to be carried fit and safe for their reception, 
carriage and preservation.  

Although there appears to be no difference in substance between the Thai 
law and the Hague-Visby Rules, the term "due diligence" in the Rules 
may indicate a different level of standard for performing the duty. The 
term "due diligence" first appeared in the American Harter Act 1893 and 
was later introduced to the world by the draftsmen of the Hague Rules. 
Before the introduction of the Hague Rules, it was an implied common-
law obligation of the carrier under a carriage of goods by sea contract to 
provide a seaworthy ship fit to meet and undergo the perils of the sea and 
other incidental risks to which, of necessity, the ship is exposed in the 
course of a voyage. "To make the ship seaworthy" and "to exercise due 
diligence in making the ship seaworthy", the carrier may anticipate 
different degrees of action necessary to fulfill his duty. The first term 
specifically requires the actual seaworthiness of the vessel. Under English 
law, the carrier should not merely do his best to make the ship fit, but that 
the ship should really be fit. To illustrate the concept of due diligence in 
the latter term, the English Admiralty Court deemed that the carrier is 
liable not only for his own negligence but also for the negligence of any 
party, even including an independent contractor to whom he has delegated 
the responsibility for making the ship seaworthy. In these circumstances, 
the carriers have frequently claimed that their liability under the Hague 
Rules differ little from that of common law. However, there is a 
distinction in that under the Hague Rules, the carrier is not liable if neither 
he nor his delegate has been negligent. 

The Hamburg Rules are silent on the issue of seaworthiness. The liability 
of the carrier under the Hamburg Rules is based upon presumed fault. The 
carrier is liable for loss or damage to the goods as well as delay in 
delivery if the occurrence which caused the loss, damage, or delay took 
place while the goods were in his charge, unless the carrier can prove that 
he, his servants or agents took all measures that could reasonably be 
required to avoid the occurrence and its consequences. Thus, under the 



 

  52

Hamburg rules, it would seem immaterial to find out whether the carrying 
ship was seaworthy in the event of loss, damage or delay in delivery, 
since the carrier is presumed to be at fault. It falls on the carrier to clear 
himself of the presumption in order to be released from liability for the 
cargo. In other words, the liability of the carrier rests on the safe and 
sound condition of the cargo carried, not on the condition of the carrying 
ship. As far as the relationship between the carrier and the consignee 
under the Hamburg Rules is concerned, seaworthiness is of no 
importance. 

In substance, the Thai COGSA as a whole reflects a combination of the 
Hague-Visby Rules and the Hamburg Rules. However, if the provisions 
of the Act are considered section by section, it is evident that the Act 
corresponds more with the Hamburg Rules than the Hague-Visby Rules. 
Although it is not clearly stated, the basis of the carrier’s liability under 
the Act can be considered as presumed fault. Unless the carrier can prove 
that the loss, damage, or delay in delivery was caused by one of the 
exclusions (which is along the same lines as the Hague-Visby Rules), he 
will be liable but only up to specified limitations. Furthermore, the Act 
goes on to provide that the carrier will not be liable for loss, damage or 
delay in delivery arising out of any defect in the ship if he can prove that 
he had done everything normal and reasonable for a person in the 
occupation of sea carrier to make the ship seaworthy. In such a situation, 
if the defect occurred after the goods had been loaded on board the ship or 
after the ship had sailed but the carrier remedied such defect as soon as 
possible in a manner normally expected of a person in the occupation of 
sea carrier, it can be assumed that he had fulfilled his duty and therefore 
exempted from the subsequent loss, damage, or delay in delivery. In 
effect, the requirement of seaworthiness under Thai law falls short of the 
common-law obligation and follows more or less the "due diligence" 
approach.  

Assuming that the Thai COGSA has adopted a concept similar to "due 
diligence," there remains an uncertainty in the Act concerning the issue of 
seaworthiness. That is, the law does not specify whether the carrier can 
entrust the performance of the duty to his servants, agents or independent 
contractors. If the carrier has delegated such performance but the person 
entrusted with the duty has been negligent in his performance, it is 
questionable whether the carrier can be held as having performed the duty 
of seaworthiness. This loophole appears to be the outcome of adopting the 
Hague-Visby Rules while disregarding other supplementary principles 
which make the whole concept workable.  
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From the foregoing discussion, it would appear that the liability of the 
carrier relative to the duty of seaworthiness varies depending on the law 
or rules used. Take, for example, a case where the carrier has made 
attempts to fulfill his duty, such as engaging a professional surveyor to 
examine the ship, but the ship is later discovered to be unseaworthy. In 
this scenario, after passing the surveyor’s examination, the ship embarked 
on its scheduled voyage. About 10 miles from the port of origin, its main 
engine broke down and it was found that the main engine had not been 
fully functional since before or at the beginning of the voyage and such 
failure was caused by the negligence of the surveyor in examining the 
ship. From the example, it is indisputable that the carrier had not 
discharged his common-law duty. It is also possible to hold that he had 
not exercised due diligence in making the ship seaworthy under the 
Hague-Visby Rules. However, as far as the Hamburg Rules are 
concerned, he would probably be exempted from liability because it can 
be said that with the engagement of the surveyor, he, his servants or 
agents took all measures that could reasonably be required to avoid the 
occurrence and its consequences. Furthermore, under the Thai COGSA, 
the carrier could be discharged from liability if he can prove that the 
engagement of the independent contractor to survey the vessel is a normal 
and reasonable undertaking for a person in the occupation of sea carrier to 
do. If evidence is satisfactory, he will be released from liability for the 
damage caused by the ship’s unseaworthiness even though the surveyor 
appeared to be negligent. 
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INTERNATIONAL ARBITRATION LAW 

Validity and Scope of Arbitration Agreement 

A<!-- default size -->S A DELAYING TACTIC, parties resisting arbitration 
often challenge the validity and/or scope of the arbitration agreement they have 
signed. On the issue in general, see ICCA Congress Series n 5, Preventing Delay 
and Disruption of Arbitration, Kluwer, 1991. To combat this problem, two 
major principles have long been recognized by the main international 
conventions on arbitration, most modern arbitration legislation, and most 
institutional arbitration rules.<!-- donXt clear default size  WW<  

The first is that of competence-competence, the notion that arbitral tribunals are 
entitled to determine their own jurisdiction over an arbitration. This 
determination includes an assessment of the validity and scope of the arbitration 
agreement, subject to subsequent review by the courts when they are reviewing 
the arbitral award. This principle is based on the idea that there is no reason to 
suspect that arbitrators themselves cannot reach a fair and impartial decision 
regarding their own jurisdiction. 

The second is the severability of the arbitration agreement from the main 
contract, which prevents a party from seeking to nullify an arbitration agreement 
by attacking the validity of the contract itself. On these two issues, see Gaillard, 
Fouchard, Goldman, On International Commercial Arbitration, (E. Gaillard, J. 
Savage, eds., to be published, Kluwer, 1999), n 388 et ff. 

Although there is general accord on these two principles, subject to certain 
nuances, the question of which rules courts should apply to determinations 
concerning the existence, validity and scope of the arbitration agreement is still 
in dispute. Several competing methods for resolving these questions have 
developed in different countries ingthe past few decades. 

Choice of Law Approach 

The traditional approach begins with a choice of law analysis. This approach, 
used in some federal circuits in the United States, seeks the law applicable to the 
arbitration agreement in order to assess its validity. The method was recently 
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reaffirmed by the Tenth Circuit Court of Appeals in Avedon Engineering Inc. v. 

Seatex, 126 F3d 1279 (10th Cir. 1997). 

In Seatex, Twist, a manufacturer of clothing and accessories for the snowboard 
industry, with its principal place of business in Colorado, engaged in a series of 
transactions with Seatex, a fabric producer with its principal place of business in 
New York. In some preliminary transactions, Seatex replied to Twist by sending 
it a standard-form sales confirmation that included in small type certain special 
conditions of performance, including an agreement to arbitrate any dispute 
between the parties. 

Subsequently, Twist brought suit in Colorado state court for breach of contract, 
among other claims. Seatex responded by removing the action to federal court 
and contended that the arbitration clause in the confirmation forms became 
integrated into a later contract between the parties and thus governed the dispute 
by operation of Uniform Commercial Code (UCC) §2-207. (Section 2-207 
concerns, among other things, whether additional terms materially alter a 
contract). Twist argued that the same UCC section prevented the arbitration 
clause from controlling, because it materially altered the contract. The District 
Court held for Seatex and stayed the litigation pending the arbitration outcome. 

The Tenth Circuit reversed and remanded the case for a choice of law 
determination. Although New York and Colorado have adopted identical 
versions of UCC §2-207, the relevant case law in the two jurisdictions has 
produced conflicting constructions. The Tenth Circuit asserted that the lower 
court should have determined, as a threshold issue, which law governed the 
formation of the main contract. The court also rejected Seatex's argument that 
the Federal Arbitration Act trumped state law as to whether the parties had 
agreed to arbitrate their dispute and held that the FAA could only be invoked 
after a state law determination of existence and validity was made. 

The Tenth Circuit is not the only U.S. jurisdiction to adopt this approach. See, 
e.g. Coastal Indus. Inc. v. Automatic Steam Prods. Corp., 654 F2d 375, 377-78 
(5th Cir. 1981). The choice of law method is heralded by some commentators 
for paying heed to local laws rather than applying allegedly arbitrary general 
principles embodied in such statutes as the FAA. At the same time, however, 
when courts allow the law governing the main contract to extend automatically 
to a determination of the validity of the arbitration agreement, such an approach 
can lead to a repudiation of the principle of severability. 

The use of this approach in international arbitration has led to more serious 
problems. For example, in 1991, the exclusive distributor of a Swedish company 
brought an action in the Northern District of Illinois even though the parties' 
agreement included an arbitration clause that called for settlement of all disputes 
by ICC arbitration in London. The main contract was governed by Swedish law. 
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See SMG Swedish Machine Group Inc. v. Swedish Machine Group Inc., (N.D. 
Ill. Jan. 4, 1991), XVII Y.B. Com. Arb. 457 (1993); 1991 WL 10 662 (ND Ill.). 

Rather than respect the parties' clearly stated intentions and defer to the arbitral 
tribunal without delay, the court first determined, through a choice of law 
analysis, that Swedish law governed the arbitration agreement itself because it 
was applicable to the main contract. It then engaged in a time-consuming and 
presumably costly analysis, by requiring the parties to submit written evidence 
that, on the basis of Swedish law, the arbitration agreement was valid and 
binding. 

Each party submitted affidavits of Swedish lawyers on the issue but, not , they 
contradicted one another. Finding the affidavits useless, the court then heard 
conflicting expert testimony on the issue. It is precisely this type of difficulty 
that has prompted other courts to repudiate the choice of law method in this area 
and to opt for the competing substantive rules method or, at least, to combine 
both approaches. 

 

Substantive Rules Method 

Under the substantive rules method, the arbitration agreement is governed not by 
the local  of one of the parties, but solely by principles generally accepted in 
international commerce. In recent years, France has shifted 

On review of the award by the arbitral panel that had dismissed this  and 
condemned the Libyan party, the Paris Court of Appeals and later the Cour      
and scope of the arbitration agreement should be assessed with exclusive regard 
to the parties' intentions and the rules that French law recognizes to be 
international public policy standards. In doing so, the Cour de cassation relied 
on the principle of the severability of the arbitration agreement from the main 
contract and rejected the need to refer to any national laws other than those of 
international public policy. 

   resulting "autonomy" of the arbitration agreement from local or national law. 
They also fear that use of what French courts term "general principles of 
international public policy" smacks of legal imperialism, because, as a practical 
matter, it leads to a determination of validity on the basis of French legal 
concepts when the award is  in French courts. 

In response to these criticisms, it is worth noting that the Cour de cassation was 
careful not to base its holding on an independent conception of the arbitration 
agreement's "own effectiveness," a notion  French lower courts had sometimes 
endorsed in their opinions. Rather, the Cour de cassation correctly limited its 
decision to the question of the existence and the extent of the parties' consent to 
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the arbitration agreement. The analysis focused on the parties' intentions rather 
than the effect of an arbitration agreement in the abstract. 

Skirting Idiosyncrasies 

One benefit of the substantive rules approach is that, by following general 
principles of international commerce, arbitrators can ensure that arbitration 
agreements are not impaired by idiosyncrasies of local laws. Unless the parties 
have expressly designated what law governs the arbitration agreement itself -- 
which is rarely the case -- the most appropriate method for the arbitrator is to 
apply what he or she considers to be the established principles generally 
accepted in the international community. Arbitrators can draw these principles 
from international and comparative law, leaving the peculiarities of domestic 
laws to their appropriate realm. 

Although some commentators argue that a choice of law method is more faithful 
to local laws, giving more weight to local laws can lead to unpredictable and 
inconsistent results. The transnational rules method, on the other hand, deriving 
its rules from comparative law and established principles of international 
commerce, facilitates the development of a more uniform body of precedent in 
arbitration and favors results more likely to be consistent with the parties' 
legitimate expectations when the agreement is signed. 

The accusation of legal imperialism is, in our view, equally unfounded. It is only 
natural that when, for example, a French court hears a petition to set aside or 
enforce an award in France, it give precedence to the views developed by  law in 
international matters. In this context, however, the views of the  will coincide 
with those principles generally accepted as   policy standards. 

of one side of a dispute, a result that may be contrary to the parties' expectations. 
For example, in the Dalico case, it was entirely logical for the French arbitrators 
in Paris, hearing a dispute between Libyan and Danish parties, to apply 
transnational rules rather than choose the law of one of the parties. This 
treatment differs markedly from the approach in both Seatex and SMG Swedish 

Machine Group, where courts invited a lengthy and costly process that might 
have produced more arbitrary results than the application of generally accepted 
principles. 

The substantive rules method is also consistent with the notion that in 
international arbitration, arbitrators, unlike judges, belong to no national order. 
As one commentator observed, this method "has the merit of emphasizing the 
independence of international arbitration from the shackles of national laws, few 
of which are equipped to address anything but domestic issues." Y. Derains, 
observations following ICC Award No. 6840 (1991). 

<!-- default size -->In contrast to Seatex and SMG Swedish Machine Group, 
some U.S. courts, such as the Second Circuit in Genesco Inc. v. T. Kakiuchi & 
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Co., have adopted a position similar to the French substantive rules method by 
reasoning that the FAA constitutes federal substantive law and therefore 
preempts specific state contract law on certain issues. The Genesco Court held 
that whether one side is bound by an arbitration clause must be "determined 
under federal law, which comprises generally accepted principles of contract 
law." 815 F2d 840, 845 (2d Cir. 1987). For another example see Hart Ski Mfg. 
Co. v. Maschinenfabrik Hennecke, 711 F2d 845 (8th Cir. 1983).<!-- donXt 

clear default size  WW<  

Of course, as both the Seatex and the Genesco decisions concerned U.S. 
nationals, they addressed domestic rather than international issues. Nevertheless, 
clear parallels exist between the discussion of general principles of contract law 
by the Second Circuit in Genesco and the French treatment of established rules 
of international commerce. This may pave the way for a closer alignment of 
French and U.S. law in this area. 

Cumulative Approach 

<!-- default size -->Between the extremes of Dalico and Seatex lies a third  to 
the problem of determining the existence and validity of an arbitration . <!-- 
donXt clear default size --><!-- donXt clear   Although at first glance this  

apply the substantive provisions of Swiss law. As did the French Cour de 
cassation in ,   legislature concluded that the fact that an international arbitration 
taking place in Switzerland could produce effects within that country's legal 
system was sufficient reason to subject the determination of the validity of the 
arbitration agreement to Swiss law. 

Unlike the French method, however, the Swiss solution recognizes that the 
substantive validity of the arbitration agreement may also result from the law 
chosen by the parties or from the law governing the subject matter of the 
dispute, which may or may not be that governing the main contract. In so 
providing, it increases the likelihood that the arbitration agreement will be held 
valid. 

Under the French and the Swiss systems, a determination almost invariably 
leads to a validation of the arbitration agreement, unless it is infected by a 
fundamental flaw, such as the corruption of the agent who signed the contract. 
This result reveals the strong pro-arbitration bias of both systems. Because the 
FAA was enacted to promote arbitration, and because federal courts routinely 
acknowledge a policy of encouraging arbitration, the approach adopted by the 
Second Circuit seems -- at least in international matters -- more consistent with 
the stated objectives of most policy makers and federal law than the Tenth 
Circuit's reasoning in Seatex. Dispute Resolution 

Arbitration Avoids 'Hometown Justice' Overseas 
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But courts might not enforce awards vacated at the situs or those with 

procedural defects.  

WHO INTERPRETS an international agreement sometimes can be more 
significant than what the applicable law says about its construction. If a 
Chicago seller sues a Boston buyer, the dispute almost certainly will be 
litigated in a relatively homogeneous framework, linguistically and 
procedurally. If the buyer is in Athens, Beijing or Cairo, however, the seller 
may have to bring suit in a court that uses a foreign tongue and an unfamiliar 
code of civil procedure. In some countries, the independence and integrity of 
the judicial system also may be questionable.  

Arbitration is a way to avoid "hometown justice" in the courts of an 
opponent's nation. Under the rules of a neutral international arbitral 
institution, such as the International Chamber of Commerce1 or the London 
Court of International Arbitration,2 parties to an international contract can 
level the playing field by providing for an arbitral tribunal in a mutually 
accessible country, chaired by someone of a nationality different from those 
of the parties, with proceedings in a common language and according to 
procedural principles that give neither side an unfair advantage.  

The New York Arbitration Convention3 now binds more than 100 countries 
to enforce arbitration clauses and awards arising in cross-border commercial 
transactions. Under the convention, courts must refer parties to arbitration 
when their dispute is covered by a valid agreement to arbitrate and must 
grant a foreign arbitral award the same force given a domestic one.4 By 
contrast, the United States is not a party to any treaty for enforcement of 
court-selection clauses or foreign judgments, in part because our trading 
partners fear civil juries and punitive damages.5  

The convention generally covers only awards made outside the country 
where enforcement is sought, and in the United States, it normally does not 
apply to agreements between Americans. The 7th U.S. Circuit Court of 
Appeals, however, recently held that in some contexts, U.S. courts should 
apply the convention even to awards rendered in the United States and even 
in disputes entirely between Americans.  

In Lander v. MMP,6 an International Chamber of Commerce arbitration in 
New York arose from a contract between two U.S. corporations to distribute 
shampoo products in Poland. Because part of the contract was to be 
performed abroad, the court considered the dispute to fall within the scope of 
both the convention and the Federal Arbitration Act's implementing 
provisions.7 The consequences can be significant, as the convention extends 
to three years the time allowed for award confirmation.8  

Once an award is rendered, enfement may become difficult if a related 
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arbitration is ongoing. Hewlett-Packard v. Berg9  disputes between U.S. and 
Swedish companies arising from two contracts. After an arbitral tribunal in 
Boston awarded about $700,000 to the Swedish concern under one contract, 
Hewlett-Packard sought set-off for amounts it claimed in connection with the 
other agreement.  

Reasoning that the validity of the second claim was for the arbitral tribunal to 
determine, the 1st Circuit denied set-off but held that the district court had 
discretion to stay confirmation of the award in the first arbitration, pending 
the outcome of the second.  

Without doubt, the decision was influenced by the insolvency of the Swedish 
party, from which the U.S. Company had little hope of collecting any 
damages awarded in the second arbitration. Understandable as this approach 
may be, some lawyers see it as irreconcilable with the New York 
Convention.10  

Drafting Arbitration Clauses  

In addition to an unambiguous submission to arbitration of all disputes 
connected with the contract,11 four other elements of an arbitration clause are 
vital: rules of a supervisory institution with a workable mechanism for 
appointing competent arbitrators and fixing their fees; an arbitral situs where 
courts monitor an arbitration's procedural integrity but do not second-guess 
the arbitrator on the legal and factual merits of the case; the language of the 
arbitration; and applicable law that covers both substantive and procedural 
matters.  

With respect to applicable law, a recent decision in the Southern District of 
New York underscores the importance of a clause covering procedural 
matters, such as the validity of the arbitration clause, as well as the substance 
of the dispute. In Pepsico v. Oficina Central de Asesoria,12 a confusing 
choice-of-law clause13 led a federal district court to stay proceedings to 
compel arbitration so that courts in Caracas could examine the validity of an 
arbitration clause allegedly governed by Venezuelan law.  

In selecting arbitration rules, the best bet usually is a well-known institution 
with a proven reputation for appointing skilled and honest arbitrators. 
Supervisory bodies with track records in cross-border arbitration include the 
American Arbitration Association, the International Chamber of Commerce 
and the London Court of International Arbitration. In the past year, all three 
have revised their international arbitration rules. To be avoided are 
organizations of a more parochial nature, based in the other party's home 
country, which may require the arbitral tribunal to be chaired by someone 
from a locally established list.  

Other than the institution charged with selecting the arbitrators, the arbitral 
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situs is perhaps the most important choice facing lawyers crafting an 
international arbitration agreement. The practical importance of the situs is 
grounded in two facts: National arbitration statutes usually provide some 
grounds for setting aside awards made within their territories, and annulment 
of an award at the arbitral situs gives the loser a powerful argument for 
resisting the award's enforcement in the place where assets are located.  

The New York Convention permits courts to refuse to recognize awards set 
aside where rendered. Vacatur at the situs thereby impairs an award's 
international currency.14 For example, if an award made in London had to be 
enforced against the loser's bank accounts in Zurich, Switzerland, annulment 
by an English court would strip the award's presumptive validity under the 
convention.  

Recently, however, U.S. and French courts have been willing to enforce 
vacated awards, on the basis of domestic law rather than international treaty 
obligations. In Chromalloy Aeroservices v. Egypt, 15 a Cairo court had 
annulled an award rendered in Egypt. A federal district court nevertheless 
confirmed the award, reasoning--rightly or wrongly--that confirmation of a 
vacated foreign award was permitted under the Federal Arbitration Act.16 A 
similar position was taken last year by France's highest court.17  

Judicial Review of Awards  

The New York Convention allows courts to refuse recognition of foreign 
awards suffering from procedural defects, such as lack of arbitrator 
jurisdiction or absence of due process, but it imposes no criteria for judicial 
review of awards at the arbitral situs. Thus, the United States is free to tailor 
the grounds for vacatur of awards made in the United States. The 2d Circuit 
recently confirmed this principle, holding that the country where the award is 
made is "free to set aside or modify an award in accordance with [the arbitral 
venue's] full panoply of express or implied grounds for relief."18  

Traditionally, review at the arbitral situs has fallen into two categories: 
review on the legal merits of the claim and court scrutiny of procedural 
irregularities, such as arbitrator bias and excess of authority.19 Most major 
arbitral centers follow the second model. In contrast, England allows the 
appeal of awards on points of English law but gives parties the right bar 
appellate review by contract.  

In the United States, the circuits are divided over whether parties to an 
arbitration may contractually alter the scope of judicial review. Two circuits 
recently held that the parties can expand judicial review to cover errors of 
law and/or fact.20 another has taken the view that federal court power to 
review arbitral awards cannot be created by contract.21  

Corporate Groups  
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To enhance protection of the corporate parents' assets, multinationals often 
enter into contracts through subsidiaries. It can be alarming when a claimant 
asserts that an arbitration clause binds not only the company that signed the 
agreement but its corporate affiliates as well--as happened recently in a 5th 
Circuit case.22  

Traditionally, courts have had the final word on arbitral jurisdiction over 
nonsignatory shareholders. This principle recently was reaffirmed by the U.S. 
Supreme Court in First Options of Chicago v. Kaplan.23 For better or for 
worse, however, First Options also contains a dictum suggesting that courts 
must defer to arbitrators' decisions as to their own power if the jurisdictional 
question was submitted to arbitration.24  

This dictum makes sense in some contexts but may be open to 
misinterpretation, particularly when courts are faced with an arbitrator's 
alleged arrogation of power over a party that never signed the arbitration 
clause. In policy and in logic, mere contract recitals that arbitrators have 
jurisdiction should never serve to allow overreaching arbitrators to bind 
nonsignatories.25  

1. See, generally, W. Laurence Craig, William W. Park and Jan Paulsson, 
International Chamber of Commerce Arbitration (2d Ed. 1990) and 
Annotated Guide to the 1998 ICC Arbitration Rules (1998).  

2. See W. Michael Reisman, W. Laurence Craig, William W. Park and Jan 
Paulsson, International Commercial Arbitration (1997), at 243-271.  

3. United Nations Convention on Recognition and Enforcement of Foreign 
Arbitral Awards, June 10, 1958, 330 UNTS 38.  

4. See Convention, supra, n.3, Arts. II and III, respectively.  

5. See, generally, William W. Park, International Forum Selection (1995), 
at 17-51.  

6. 107 F.3d 476 (7th Cir. 1997).  

7. Id. at 481-82. Art. I of the New York Convention covers not only foreign 
awards, but also those characterized as "not domestic." The Federal 
Arbitration Act excludes from the scope of the convention agreements 
entirely between U.S. citizens, unless "the relationship involves property 
loc tadif, stale.ated abroad or envisages performance or enforcement 

abroad." 9 U.S.C. 202. The Lander decision extends the principle endorsed 
earlier by the 2d Circuit, which characterized as not domestic an award 
made in New York between two foreign parties. See Bergesen v. Muller 
Corp., 710 F. 2d 928 (2d Cir. 1983).  

8. 9 U.S.C. 207.  
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9. 61 F.3d 101 (1st Cir. 1995).  

10. Convention Art. VI lists only one ground for stay of enforcement: an 
application for vacatur or suspension at the arbitral situs. The court did not 
interpret Art. VI to exclude all other grounds, however. The principle 
"expressio unius est exclusio alterius" (the expression of one thing is the 
exclusion of another) was seen as "an aid to construction and not an 
inflexible rule." The court concluded that the risk of abuse of an expanded 
power to stay enforcement argued "more for a cautious and prudent 
exercise of the power than for its elimination." 61 F.3d, at 106.  

11. On the way different formulas of arbitral jurisdiction alter the scope of 
arbitration clauses, see S.A. Mineracao da Trindade-Samitri v. Utah Int'l 
Inc., 745 F.2d 190 (2d Cir. 1984); Mediterranean Enterprises Inc. v. 
Ssangyong Corp., 708 F.2d 1458 (9th Cir. 1983); J.J. Ryan & Sons Inc. v. 
Rhone Poulenc Textile S.A., 863 F.2d 315 (4th Cir. 1988).  

12. 945 F.Supp. 69 (S.D.N.Y. 1996), now on appeal to the 2d Circuit.  

13. The arbitration clause provided both that "this agreement shall be 
governed by the laws of the Republic of Venezuela" and that "the 
arbitrators shall apply the substantive law of the State of New York."  

14. New York Arbitration Convention Art. V(1)(e) provides that 
recognition of an award may be refused if set aside "by a competent 
authority of the country in which...that award was made."  

15. 939 F.Supp. 907 (D.D.C. 1996).  

16. New York Convention Art. VII provides that the convention will not 
"deprive any interested party of any right...allowed by the law of the 
country where such award is sought to be relied upon."  

17. See Hilmarton v. OTV, [1997] Rev. arb. 376, where the cour de 
cassation held that an award rendered in Geneva was entitled to recognition 
in France notwithstanding annulment by a Swiss court.  

18. Yusuf Ahmed Alghanim & Sons W.L.L. v. Toys 'R' Us Inc. 126 F.3d 
15, 23 (1997).  

19. Under a third paradigm for international arbitration, the arbitral situs 
does not provide any grounds on which an award may be set aside. See 
Belgium's Code Judiciaire Art. 1717. Compare Art. 192 of Switzerland's 
conflict-of-laws code, which in some cases permits, but does not mandate, 
exclusion of all judicial review.  

20. Lapine Technology Corp. v. Kyocera, 130 F.3d 884 (9th Cir. 1997); 
Gateway Technologies v. MCI, 64 F.3d 993 (5th Cir. 1995).  
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21. Chicago Typographical Union v. Chicago Sun-Times, 935 F.2d 1591 
(7th Cir. 1995).  

22. See Marathon Oil Company v. Ruhrgas A.G., 115 F.3d 315 (5th Cir. 
1997), cert. denied, 118 S. Ct. 413 (1997), rehearing en banc ordered, 129 
F.3d 746 (1997).  

23. 514 U.S. 938 (1995).  

24. Id., at 942-43.  

25. This dictum is particularly problematic when confused with two other 
doctrines used as analytical tools in discussing arbitrator jurisdiction: 
"separability" (validity of main agreement separable from validity of 
arbitration clause) and "compétence-compétence" (arbitrators have power 
to determine jurisdiction as a preliminary matter, subject to judicial 
review). See, generally, William W. Park, "The Arbitrability Dicta in First 
Options v. Kaplan," 12 Arb. Int'l 137 (1996) 
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 ���" ��           ��&��* ��>��
 .�" �� 
��&� �C��� .:�� �'��&(� 

1��9�� ����5���
 B��� ��#�#( 8�/� ��'�� 1��9�
.  

                F� � $��9� 	��9� .��5� ��� 1��9�
 ���&� 1��9�
 �&��� �>��
 �� �5:�'��
 1��9�
 �'�� ��5� ��&�

             ( ���?/ �� �&�*� �( ��� ����5��
 �5� ��� ��"���� ���&�
 $'� ����� ���6    �?'� ����� J�6

                ��� ���5��
 ���
���)
 =)�?/�
 ����P� �'���
 ;�5� ��59�
 ��"���  �?'��
 �#& ���?/ ;��5� �9�� 	1��9�


1��9��� ��/�����
.  

  

2- F������ �����Performance Guarantee  

       �����5��
 �&( ��� 1��9�
 ���&� �9� /       �5��
 
 ! �P� F� � $�<�(� ����5���
 �������
 .�� /  ������


   �� F'��
 ��� $����      ��?�#��
 -��*� ���?/ �
�*� ���) 1��9�
 �&�* (       � �! ;���5� $��� ����� E�&

  �"���
 ��& ���?/�
     ����5��
 �5� ��� � /������
) / S�#@
 �5� ( � ! ;��5�� ��"����� ��0�� ��/�# E�&

         .��5��
 �"�� ��&� 	G�����
  �?'�� ;��5�
 ����� ���?/�
 /
        ��59�
 ���� 1��9�
 $��� .�&��
 �����

      
 ��&�* �>��
 ;�5�  �?'��
 ���?/ ;�5��  1��9�)����?�#��
 (    1��C�a� F�'��
 ��� ���
���)
 ���?/�
 ����P�

     �>��
 �� =��" ,��
 ���C�
 1�>�') F� �.   ������� 1��9�
 $��� .�&��
 .��5��
 �����#
 ;�� .�& ,��

/ ;��5� �� �59�
 ��"�� �������*��� ���� ���
���)
 ���?/�
 ��/�#  �?'��
 ���?.  

3. ��5��
 �9���
 ���?/ �)�?�#�
 (Advance Payment Guarantee  

                ,�� .��9��� �������
 .��5���� B��?�  �?'��
 ���?/� $���5�� �59�
 ��� ��?�#��
� .��5��
 ��"�� �9�


 ����/�
 =)��5��
 ,�� 	�59�
 ���� �#& G�����
 �"�� ��� .��5��
 $���� ����� ����# ����� ,��

      �?�# ���� 1��9�
 ��&�* �>��
 /           0��>�� $��� ��9��# E�& .�9�
 ������ �� �/���� ���5� �9��

                 ����� ���/� ,��
 �?�#�
 � ! ���� 1��9�
 �&�* ;�5� �( .�"� 	.��9�
� ���'?�
� =
�9��
� =���7


       �>��+
 ,��  �?'��
 ���?/ ���" ���&�10 %         ;��5� .��5��
 �� 1��9�
 �&�* ���� 	G�����
 ���" ��

                B��C�
 ��/� �?�# ���?/ �
�*� ����� F'��
 ��� $������ .��5��
 ;�5�� 	�������
 �?�#�
 ���5� ���?/

=��
0���� .�?/��
 1��� ;�� ���& ,� ���5��
 �9���
 ���" ����� �>'�.  

       ��� �?�#�
 R��� ��� .*&�# .��5��
 �( E�&�       ;��5� �( ���� F�'��
 �� �*�&� ���?/�
 ;��5� ��

               =����C� �?�#��� 8�*���� .��5��
 ;��" �� �����&
� G�����
 ��* ,� R����
 
 ! .��9�#�� .��5��


                  ����?� ����  �>'��� �( �?�#�
 ���?/ �
�*� J�� F'��
 ��� ����� $'P� G�����
 ��+ J�6( ) �(

      � .�&�
 ����# -�*� ) ���?/�
 � !    .�?/��
 ��#&� �>���" G
��� �9 ".��5��
 "    ���?/�
 ��*� F'��
 J��
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 "        ���5� F�� ���( F�  ;��� F'��
 ,� .��5��
 ��#&� �9�#�
 ��� B��?� ���?/�� ����?�#��
 ;�#� �'��

 .��5��
 ��#&� F'��
 ��@ �?�#�
 )���?/��
 (F'��
 ���9�� �?�#��� 8�*��
 ;�� E�&�.  

  �?�#�
 ���?/ ��(             ���� 	0�'��
 .�9�
 �#&� ���?/�
 ���5� ��0
�� ����� ��#'� �>�9���� �*"�'�� ,>� 

         ���5��
 �9���
 ���?/ ���" ='�/  � .�:��
 .��#5 %         ��#�' ;*6� ;�5� ��?�#��
 �P� 	1��9�
 ���" ��

5 %             �?�#�
 ���?/ ��#' ='�/ 
 
� 	R����
 
 >� ���?/�
 B?6�� 0�'��
 .�9�
 ��10 % �
 �P�  ��?�#��

   ��#' ;*6�10 %              ���?/ ���" -�*� �( ��� R����
 
 >� ���?/�
 B�?6� ;��� �0�'��
 .���@
 ���" ��

                ����?/�
 B�?6� ;��� 	.��/��� G�����
  �?'� ���& ,� F� � 
�?* G�����
 ���>' ,� ���5��
 �9���


����?�#��
 �� ���6 �5�
���.  

  

4W =
0��&��
 ���?/ Retention Money Bond  

       .�9�
 �&�* ��� ����/�
 =)��5��
 ,� )��?�#��
 (         �� ����� ��#' G���"
 $� 0��� �59�
 ,� ����

      ��� �� U�
��� .��5��
 =�5&�#�5%W 10 %           ;<��#)
 ��9� ���� �!0���&
 ;�� X�6�#� ./ ��

             ����9��� �>� �� $��9� .��5��
 ���
���#
 ����� =�����")
 � ! �� ���C�
� G������   ����� ��(

                  �" .��5��
 �( )( G������ ��#�#@
 ��'��
 ,� 8��6� �! �� ����� �( �>����9� .��5��
 �� ���� �"

           =�����")� ��� 1��9�
 �&�* �� ����� 	���5'�
 ����#�
 ��� %��&� /      � �! ����� )� =
0��&��



 � ! R����� =�'��� 1��9�
 �&�* -��*� ���?/ ;��5� �9� )M R�����
=
0��&��.  

                �����0 �I� ���� �>�9���� ���
0�� ��/� �>� �*�6�
 ���?/�
 �P� �>�9���� ���
0�� =
0��&��
 �( ����

              �
��*L
 ����� .���5��
 �� ,�6 ���� �����#
 F'��
 �� ,�I� ���?/�
 ���".    �U����   �'��*��


Maintenance Guarantee  

      ��5��
 ;��#� .�"� G������ ,��>'�
 ;<�#)
 �'�          ,���>'�
 ;<��#)
 ��&� �� $� �*�6�
 �6#'�
 .

                 ��59�� =�?��6� ��( �� G�����
 �'��*� ���?/ ;��5� .��5��
 �� ���� F'���  �?'��
 ���?/ ����� .�"�

    �59�
 ����� �5���� �>��� ��/�� .             ��5�� ���& ,�� 	F'��
  �?'��
 �#& ���?/ ����P� ��?�#��
 ;�5��

    ���� ��( �� )�K#� .��5��
             �'��*��
 ���?/ ��9� E�& �>���5'
 ��&� �'��*�
 ���� 1�':( �>D� �" 

�>��� ���>'�.  

  

�W ������
 X��6� ���?/ :  

                �����9�
 =
�'�#���
� �&��
 X�
�� ���� .�" �����
 �( 1�'���
 ��� ������
 .*� �( �'��&( E�&�

           �( ������
 �&�* �/��� ��&� X��6��
 �*����� �( ���*�
 �����<�     ��>��� X��6��
 �� .��9�


               ���
��
 �&��
 �*���� �� �6#' ����� ����� X��6� ���?/ �
�*L ���� F'��
 ��� .��9�
 ;�5��

             ����� X��6� ���?/ �
�*� ��� ��� ��"����� .��9�
 ;�5� E�& 	��*��
 �� ������ $���  	  ;��5��

 � �����)
 =
�'�#� ���" .��/ ��5� ���?/�
 �
�*� .�" F'��
 ���� ��&� 
�5' ���I�/ .��9�
 ��#& ��
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                  .���5� ��>9� ���� ��"������ .��9�
 �� ������ F'��
 ;��5� ;�� �!�
�*� 	���*@
 �&��
 X�
��

           �>��� ��� �" =�?��6� ��( �� �D'�
 BC� �!���� ��& ��� =
�'�#��
 .      ����( F'��
 ;�5� F�  �9��

 �&��
 1</� -��*� ���?/�
 �
�*P� )���
 .�/���6 	
���
 �&��
 .�/� ( .��5� $'( �>�� F'��
 �>9���

   �&��
 �*����� ;!���0�� ;�5� 8�# $'P� ������
 �&�* ��� �&��
 �*����� ����9�
 ������
 ;��#�

            ����?/�
 �
�*� Z���� �� �>� �!�*"( ��� .<6 .�*c@
 �#& ;!��@ ����� �!���� �9� ���*@


     � ���?/�
 X' ,� F'��
 �>9���             ������ �" 1���
 �( ;
0��
 �( ���#6 
( �� ;>���9�� �&��
 1</�

������
 ;>��#� ����' ;>���.  

                ���� ��'9��
 X��6��
 �/�� ��� F'��
 �� $��� �>9� ���/� ���?/�
 � ! .:� �� ���9�#)
 �/���

           ���� .�& �&��
 �*����� �/���
 ���0�� $����� �>9��� ������
 ��� X��6��
 $������!.   ����

     ��� �&��
 �*���� ;��#� �9� ��+) -�*�� ���" ���� ��*� ������
 X��6� ���?/ �( �/ ��� �����


               �#�6 �
�5�� ��
��� ��'�'� ���� �"
�� =)�?/�
 �� G�'�
 � ! ��� ����� ,���#�� �&��
 1</�

�&
� ��'�� �
�5�� ��/� =
�>9��
 ��" �( ��/ 	��'�'�.  

  

7	���� �����:  

            F�'��
 �&( ���� E�&� =)�?/�
 �
�*L �>'�� ���� =������ ���� ;��9�
 .�� 8��6� ,� F�'��
 ;�5�

     -��*�� $�<�� �&( �� ����'���� .�*T� �5�� ���?/ �
�*� �6M ��� ,� $� .#
�� F'� �� �� ��� ,�

     .#
���
 F'��
 ��� ,� ;�5��
 ��?�#��
.        
�� ��� ����' =)�?/��� ���(  ;�5��      ����&�
 ���� $���#

 ;>9� ����5�
 =�������
�terms and) conditions (   ;����
 ���5��
 =)�?/�
 � ! �
�*� �'� ������

      $'� ��
��
 X'�� �5�� .#
���
 F'��
 =����9��.          ����� 
 
� ���'9� .#
���
 F'��
 =����9� �#
�� ;���

          ��� ����5� ��+ ���� �( �&�
� ��+ �( ��"�'�� =
���� ����      1��C�L .#
���
 F'��� ����/�
 ���

                B���C�
 � �! ��#?�� .
�� ,� G�"��� ��'�� ���?/�
 X' ,� ����C�
 =
���9�
 -����� B"�'��


F�  .�:�� ���?/�
 ��*
 �" ��/� 
 �
 F'��
 -��* ��+ ,� A���'�
 ��/��"  

1.             �?/� ���&���
 .�*@
 ��5&�#) �9��6 ����5��
 $���?/ �( .#
���
 ����
  �   ���59�
 =)�

                 �����5��
 $����?/ �( ���� ��/I��
� F�  0��'� $'� ���' ������
 ������
 ���+ �� ����*�


��'��@
 ;/�&��
� ��'�5�� �9��6  

If the bank stipulates that his counter guarantee is subject to the Uniform Rules 

for Contract guarantees of the international Chamber of Commerce. We request 

his to delete such condition and confirm that his counter guarantee is governed 

by the Jordanian law and the Jordan courts only have the Jurisdiction to look 

into any dispute might arise in respect of the guarantee. �� �( ���� =����9� ���

���?/�
 ��/�( ���� �� ����/�
 .�*T� �5�� ���?/�
 �
�*L �&��* ����� .#
���
 F'��
 Please 

issue under our full responsibility a letter of guarantee as follows: 
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1.  ��?�#��
   Beneficiary 

2. .�?/��
        Principal 

3.  R����
         Amount 

4.  ����
     Period        

5. B�C�
             Purpose 

 ��� ����� �( ��� ���&�
 
 ! ,�� %��6�
 �� ���
� ���?/ ��� �0�09� ����� F'��
 �� ���� �"�

                ���/� ��� ����� ����/�
 .#
���
 F'��
 ����K#� =&�� $���?/ ��� F'��
 0�09� �!�
�*� .#
���


 ,�����/ X'�
:  

Please add your confirmation to our guarantee under our full responsibility and 

against our counter guarantee in your favor  

               8���� 	�
�*L
 ����� �� h��'�
 ;
0��)
 S?' �! ��?�#��
 ;��( ���?/�� 009��
 F'��
 ;
0��
 ��/��

����
 ����9�
 ����P� F� � .#
���
 F'��
 ���?/ ��� �0�09� F'��
 ��  

WE the bank of (  ) add our confirmation to this letter of guarantee under our 

reference L/G No.____________ 

.�*@
 �#& �>��� ��"���
 ;: F'��
 ;��6� ���?/�
 ;�6 ;���.  

  

���	���  	�� 7	���� ����� L�
��:  

      &� ��?�#� -��*� .#
���
 F'��
 �� =)�?/�
 � ! ��*�  ��?�#���
 ��� �>C��� �( F'��
 �� ����� ,�

                ��*�6 <#�#�� ��"� �>����� �� $��� ����K#� �( ;
0��
 
( ��� F� � F'��
 ;�5�� ����K#� ���� .

 ,����
 �&'�
 ��� ����?�#��
 ��� ���/ ��� �>�&* ,��  �"��*��
 �9� ���?/�
 � ! �����:  

To________________ 

Without any responsibility or liability of any kind on our part we enclose 

herewith for your consideration and good action of a letter of Guarantee 

form___________. 

Bank regarding issuance of Guarantee No__________in your favor. In future, 

Please dissect all your correspondence regarding this guarantee to the issuing 

Bank. C.C the issuing Bank 
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2W                   =
�'�#���
 ����� $�'� ���'� B�?6��� ����" �>'( .#
���
 �� ���
��
 ���?/�
 X' ,� ���  � 

���?/�
 ��� B�?6��
 1
��@ F'��� =
�'�#��
 � ! ;��5�� ;�5�# ,��
 �>��
 ,! ��� �>���5� ������
.  

Please inform us how the guarantee will be reduced and what are the documents 

required to be presented to us and which party will present such documents. 

1.                  ����" ���� �'� .�9?��
 ����# ���?/�
 -�*� �I� .#
���
 ���  � 	�?�#�
 =)�?/ ���& ,�

$'� ���' 	.�?/��� �?�#�
F� � �'��9�( .  

This guarantee will become operative only when the advance payment is 

credited to the principal’s account with you under tested telex advice from you 

to us. 

2.  �� ���'� .�?/��
 8�� �� .��5� �����
 -�� ��� ��� ��9� ���?/�
 .�9?� ����# ��/  �

��
F� � �'�<�( .#
���
 F'This guarantee will become operative when a letter 

of credit is opened in favor of the principals and accepted by them under 

advice to THE BANK  

  

3.       ��>��
 ����&� .#
���
 F'��
 �� ���' 	.���@
 0��'� ��&� .�9?��
 ����# ���?/�
 ='�/  �

,��
�'��� ;�5�# ,��
 =
�'�#��
 ,! ��� F�  ���5�� ;�5�# .  

As the guarantee is valid until the completion of the works please nominate the 

party who will decide the completion of the works and what are the evidential 

documents to be presented to us. 

  

  �
 ��� 
 
�               ����" �'!��� $�
0��
 �5�� �( $'� ���' ��?�#��
 8�� �� =
�'�#��
 ;��5� ;�� �( .#
��

��?�#��
 ;��( ���0��� �'�0 ��  

Please confirm to us that your counter guarantee in our favor is valid as long as 

we liable towards the beneficiaries 

4.      ��/� =)�?/ ��� �� 
��:/  ��>�� �>�� �*&�� �/�� 8�� �� ���>� �
�*P� ����� �>9��

             �/���
 � ! ;#
 .#
���
 �/ � �( ��� $��� �?�� �! ��� =�?*
���
 �5���� ���  	   � �! ,�

�/���
 ;#
 ���&� .#
���
 �� ���' ���&�
.  

Please indicate to us the name of the Inspection Company who will certify that 

the supplied materials do not comply with the specifications agreed upon and 

that such certificate should be presented to THE BANK. 



 

  107

5.  ;
0��)�� 1����
 �� 8�6��
 =��:� ��� ���?/�
 ,� ��/  � )Proof of Default (  F�'��
 �P�

 �� ����
 
 ! �( E�& ����
 � ! 0��'� ����;/&� X�*�6
 �� �( ;/�&��
 X�*�6
 

 ) Arbitrator (   ��?�#��
� .��9�
 �� .��5� . �
�*� �/���  �59�
 ,��� ���� =)�?/�
 � ! .:� 

                  ���/&� ��� �9��5�
 �����
 ��#�/� ��/& ��*�#� �( �9� )M ��?�#��� ���� ) � �>���'� .�&�


         �( �9� ������
 �� .��5� ;/&� �
�5� �( �*�6�   ����� ���  �?'�
 �?* ;/&��
 �
�" �#�/�

 �*�6��
 ��/&��
.              G���?�
 �� ���
��
 =����9��
 �� .��9���� ;�5� F'��
 �P� 	;�5� �� 1�� ,� /

=����9��
 F��� �5��� ������
 .�/�@
 �&I� F�'��
:  

1-���#S� :  

            ��
 F'��
 �� ����' �*�6�
 $"
��( �( $� ��' ��� ���?/ F'��
 ��*� E�&�     ��� ����' .�&��� .#
�

��?�#��
 ���� ����K#��
 .��/ .#
���
.  

2- ������� :  

               1
��( �!� ��?�#��
 -��*� .#
���
 F'��
 �� ������ ����* ���?/ ��� �0�09� F'��
 8��� E�&�

��?�#��
 ���� ����K#��
 .��/ F'��
 .�&��.  

  

3- L�
���� :  

      ����� ����* ���?/ ������ F'��
 ;�5� E�&�       �( �9� .#
���
 F'��
 �� � )���*� (   �'!� �>�&* ���

                ����� .#
���
 F'��
 ��� ������ ����K#��
 �*&'� E�&� ��?�#��
 ���� ����K#� ��( F'��
 .�&�� )

��?�#��
.  

 ��B�� ������  

Standby letter of Credit  

          
�*� �>� U��#� ��+ ��/���@
 ��&���
 =��)��
 ,� F�'��
 �����+ �(       ;��5�� 	���/'��
 =)��?/�
 �

             �>'� �
�*
 ���� ,��
 F�'��
 -��*� ���� =
�����
 �
�*P� F�  �� ����     � �! .��5� =)�?/ 

 ,�� �� ��� �����)
 ��*� F'��
 =����9� .��� �( ���� =
�����)
:  

1W               � .��" ��+ ���� �����
 F'��
 -��*� ��*
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We hereby confirm that we have issued in your favor our irrevocable standby 

letter of credit on the strength of same, you are kindly requested to issue your 

letter of guarantee with the following details: 

1- In favor of :_________________________________________________ 

2- On behalf of:_________________________________________________ 

3- Amount :____________________________________________________ 

4- Period :_____________________________________________________ 

5- The Purpose:_________________________________________________ 

6- Payment condition: The amount of your guarantee is payable to beneficiaries 

on their first written demand accompanied by their statement certifying that the 

principals have failed to comply with their contractual obligations. 

 

1.                   ��� ���>�� $�� �5��� �&# ����� ������
 ���" ���� ,/���@
 F'��
 �>9� ��/� �� ����+

           �&#��
 ;<�#
 ;�� �( ������ ���"�9��
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0��
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 .*�  � ���� $5& �
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)�� �'� ���*�����
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�� ��?�#��
 ���>� $��( .#�' 8�# �''I� $��9' �
� �&#�
 �� :  

Please confirm by tested telex that the amount of your standby letter of credit is 

payable to us on our first written demand by letter or tested telex despite any 

contestation between all parties concerned, without presentation of draft from 

our side and that we will mail to your beneficiaries statement. 

3W              ���� ���@
 ,� .�9?��
 
��# �����
 �����
 ��/� �( F'��
 �� ���' )15 (     Z����� ��� ;��

       
�+@ F� � F'��
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 ���?/�
 ��&<* 1�>�'
         ��
���
 ������
 �����
 ��/� �(� �����
 B

 ;"� ���' ���6�#��
 =
�����<� ��&���
 .
�*T� ���6)500 ( �'#�1993.  

Please confirm that your irrevocable standby letter of credit shall be valid 15 

days beyond expiry date for mailing purposes and is subject to Uniform 

Customs and Practice for Documentary Credit/ 1993 Revision, Publications NO. 

500 of the International chamber of Commerce, Paris - France 
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